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THE
FIRM

Established in 1900, STBB is a firm of
approximately 100 business-minded lawyers
practising from 12 offices throughout South Africa.

By understanding our clients’ needs and
objectives, we strive to deliver cost-effective legal
solutions for all business and personal matters.
We are committed to developing close working
relationships with our clients, enabling us to
succeed consistently on their behalf.

CAPITAL GAINS TAX IN RELATION TO PROPERTY



When immovable property is disposed of, the seller
becomes liable for the payment of capital gains

tax (CGT) on any profit made in respect of that
property after 1 October 2001, which is the date on
which this tax was first introduced in South Africa.

AT WHAT RATE IS CGT CALCULATED?

Individuals and special trusts 18% 18%
Companies 21.6% 22.4%
Other trusts 36% 36%

If a capital loss is made on disposal of the
property, it may be offset against any capital gains
made in that year of assessment and, if no capital
gains have been made, the loss may be carried
forward to subsequent years of assessment, but
will be reduced in each year carried forward by the
annual exclusion.

EXCLUSIONS

For individuals, the first R40 000 of their capital
gain or loss will be exempt and thus disregarded.
This figure increases to R300 000 in the year in
which an individual dies.

For individuals who used the property as primary

residence, the first R2 million profit is excluded
from the calculation.
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ARE NON-RESIDENTS LIABLE
FOR CGT?

Yes. Non-residents are liable for the payment of
CGT on the profit realised from the disposal of
any immovable property owned by them in South
Africa, or on the disposal of an interest of at least
20% in the share capital of a company where 80%
or more of the net asset value of the company is
attributable to immovable property.

S$35(A) OF THE INCOME TAX ACT:

In order to facilitate collection of CGT from non-
residents, our Income Tax Act requires a buyer,
who is purchasing property from a non-resident,

to withhold a certain percentage of the purchase
price and to pay this percentage to SARS on
registration of transfer. Important to note is that
the legislation places an obligation on the estate
agent and/or conveyancer to disclose this payment
responsibility to the buyer and to withhold the
funds.

HOW MUCH MUST BE PAID?

If the sales price exceeds R2 million:

. 7.5% must be withheld if the seller is a natural
person and a tax non-resident;

. 10% must be withheld if the seller is a non-
resident company or close corporation;

. 15% must be withheld if the seller is a non-
resident trust.

If the amount withheld exceeds the non-resident’s
CGT liability, the balance will be returned to

the non-resident by SARS, but only upon an
assessment raised by SARS indicating a refund
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following the non-resident filing a tax return with
SARS. This tax return can only be filed when the
filing season opens, which is 4 months after the
end of the tax year of the year within which the
property had been disposed of. It must be noted
that no interest will run on this refund to be made
by SARS.

Non-resident sellers can apply to SARS fora CGT
directive, prior to the registration of the transfer, in
which case payment of the amount shown on the
directive, and not the percentages shown above, is
made to SARS, eliminating the delay of waiting on
the refund and ensuring that the seller receives

a greater portion of the proceeds sooner. OQur
specialist in-house non-resident department can
assist you in obtaining the aforementioned tax
directive.

HOW IS PROFIT CALCULATED?

A capital gain is calculated by deducting the base
cost from the proceeds on disposal of the property.
Disposal includes a sale, donation, exchange,
vesting of the property in a beneficiary of a trust, or
emigration.

The following may be included in the base cost:

1. The cost of acquiring the property, including
the purchase price, transfer costs, transfer
duty, VAT and professional fees (e.g. paid to
attorneys and surveyors);

2. The cost of improvements, alterations,
renovations, etc., but excluding any repairs
and maintenance and only where the costs
and payment thereof can be proved by
presentation of invoices/receipts; and

3. The cost of disposing of the property, including
agent’s commission, advertising costs,
valuation costs (including valuing the property
for CGT purposes) and professional fees.

Expenditure on repairs, maintenance, insurance,
and rates and taxes is not deductible. It is therefore
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essential to maintain accurate records of the above
costs.

If such records are not retained, no deduction from
the proceeds will be allowed when determining the
capital gain.

All records must be kept for a period of 4 years
from the date of submission of the income tax
return for the year in which the capital gain or loss
is reflected. If no return is lodged, the records must
be kept for 5 years from the date of disposal of the
property. If an objection or an appeal against a
CGT assessment is lodged, all records must be
kept for the above periods and thereafter until the
assessment is finalised.

HOW IS PROFIT CALCULATED IF
THE PROPERTY WAS ACQUIRED PRIOR
TO 1 OCTOBER 2001?

A capital gain is calculated by deducting the base
cost from the proceeds on disposal of the property.
Disposal includes a sale, donation, exchange,
vesting of the property in a beneficiary of a trust, or
emigration.

If the property was acquired before 1 October 2001,
the following methods of valuing the property at
that date may be used:

1. A fair market value of the property as at 1
October 2001, i.e. the price obtainable on
a sale between a willing buyer and a willing
seller at arm’s length in an open market. The
valuation must have been carried out within
3 years from the effective date (i.e. before 30
September 2004), but the property must have
been valued according to its condition and in
terms of the prevailing economic and market
conditions as at 1 October 2001.

This valuation must also have been submitted
to SARS. If no valuation was obtained before
30 September 2004, this method may not be
used.
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2. Thetime-apportionment base cost, i.e. the
percentage of the total gain that was made
after 1 October 2001.

3. Where no fair market valuation was submitted
and no accurate records maintained, the value
as at 1 October 2001 will be deemed to be 20%
of the proceeds on disposal.

HOW CAN STBB ASSIST YOU WITH
YOUR RECORD KEEPING?

We offer our clients an electronic archiving facility
called E-Vault, a feature of our STBBDirect app.
This facility provides each client with a private
safety box, to which you have sole access and

to which you can upload any documents of your
choice. In using this facility, you will eliminate the
risk of losing proof of the expenses that you wish to
include in your property’s base cost. This modern
and effective way of record keeping will resultin a
lesser CGT liability.

Yes. However, there is a primary residence
exemption which applies only in cases where
the primary residence is registered in the name
of an individual or in the name of a special
trust. In such a case, upon disposal of a primary
residence (on the part of the land not exceeding
2 hectares), any capital gain or loss up to R2
million can be excluded. This will not apply to
properties registered in the name of a company,
close corporation or trust. A person who does
not ordinarily reside in South Africa cannot have
a primary residence in South Africa and this
exemption usually does not apply in the event of a
non-resident disposing of his or her property.
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CONTACT US

WESTERN CAPE

Cape Town Office
8th Floor, 5 St Georges Mall, Cape Town
Tel: 021 406 9100 | Fax: 021 419 7909

Blouberg Office
24 Blaauwberg Road, Table View
Tel: 021 521 4000 | Fax: 021521 4001

Claremont Office

2nd Floor, Buchanan’s Chambers,

Cnr Warwick Street & Pearce Road, Claremont
Tel: 021 673 4700 | Fax: 021 673 4701

Fish Hoek Office
26 1st Avenue, Fish Hoek
Tel: 021784 1580 | Fax: 021782 6224

Helderberg Office

1st Floor, Titanium House, 19 Gardner
Williams Avenue, Paardevlei, Somerset West
Tel: 021 850 6400 | Fax: 021 852 1770

Tyger Valley Office
5 High Street, Rosenpark, Tyger Valley
Tel: 021 943 3800 | Fax: 021 914 1080

Hermanus
Unit 6, 9 College Street, Hermanus, 7200
Tel: 028 753 0033
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GAUTENG

Bedfordview Office
105 Boeing Road East, Bedfordview
Tel: 011 453 0577 | Fax: 011 453 9721

Centurion Office

F&S House, c/o John Vorster Drive

& Lenchen Avenue North, Centurion
Tel: 012 001 1546 | Fax: 086 241 7535

Fourways Office

Ground Floor, Block A, The Pivot,
Montecasino Boulevard, Fourways
Tel: 010 001 2632

[llovo Office

Ground Floor, Boundary Place,

18 Rivonia Road, Illlovo

Tel: 011 219 6200 | Fax: 011 219 6238

EASTERN CAPE

East London Office

1St Floor, Block B, Chesswood Office Park,
8 Winkley Street, Berea, East London, 5214

Tel: 043 7211234 | Fax: 043 721 0592
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A PROFESSIONAL AT ANY OF OUR
BRANCHES WILL BE ABLE TO
RECOMMEND AN APPROPRIATE
ATTORNEY/ STAFF MEMBER TO MEET
YOUR NEEDS, GIVEN THEIR AREA OF
EXPERTISE AND THE LOCATION MOST
CONVENIENT FOR YOU.

All Conveyancing
Commercial Law

Commercial Property Law
Constitutional Law
Construction Law
Correspondent Services
Divorce, Child and Family Law
Insolvency Law

Insurance Law

Labour Law

Litigation and Dispute Resolution

Mergers and Acquisitions
Motor Vehicle Accident and Personal Injury
Claims

Municipal Planning Law

Non-Resident Services

Property Development and Environmental Law
Residential Property Law

Tax

Wills, Trusts and Deceased Estates

BUYING PROPERTY IN SA AS A NON-RESIDENT




info@stbb.co.za stbb.co.za

Visit our website or download our app for online
reporting on your conveyancing transactions. All that

is required is a user number and password, which is

sent via SMS directly to your cell phone if you are an
individual client. If you are a company, we will provide you
with your own user number and password for 24-hour
access to updates on your transactions.

Disclaimer:

The material contained in this article is provided

for general information purposes only and does not
constitute legal or other professional advice. We accept
no responsibility for loss or damage which may arise
from reliance on information contained in this article.



